Introduction
The fundamental purpose of most modern Free Trade Agreements (FTAs) is to extend the commitments, which may mean to further liberalise trade, that members of the World Trade Organization (WTO) have made in that multilateral forum. FTAs also frequently include commitments in areas that are outside the WTO obligations. Protection of traditional knowledge and traditional cultural expressions (TCEs) are not specifically part of the WTO framework, in particular the Agreement on Trade-Related Intellectual Property Rights (TRIPS Agreement).
1 Some FTAs expressly provide that the parties, or at least one of the parties, retain the ability to protect certain aspects of cultural heritage, including the protection of traditional knowledge. Other FTAs limit the possibilities for protecting traditional knowledge. This chapter analyses how FTAs might affect the aspirations of indigenous peoples, in particular, to protect their traditional knowledge. First, the chapter discusses the problems that have led to a call for the protection of traditional knowledge. The chapter then assesses the international agreements that provide varying protection for traditional knowledge and issues arising from the implementation of those international agreements in domestic law. Next is a discussion about the general approach that FTAs take when they include clauses about protection of cultural heritage. Some specific examples of clauses from FTAs are discussed. The chapter then assesses the purpose and legitimacy of protecting traditional knowledge through FTAs. Unlike TRIPS-plus provisions in FTAs there is no creation, through FTAs, of norms for the protection of traditional knowledge. The chapter concludes with a discussion of some of the consequences if such norms were developed through FTAs. In particular, the effects of national treatment and whether foreign courts can apply the laws of the country of origin of the traditional knowledge owners are discussed. The chapter concludes that countries who wish to protect traditional knowledge do not at present use FTAs effectively for that purpose and that those countries ought to consider closely if FTAs can assist them in creating norms for the protection of traditional knowledge.
The Problems that Traditional Knowledge Holders Face
The development and continuing evolution of the international intellectual property system has invigorated, if not arguably created, a debate about the use of traditional
The central concern of the peoples who are the source of traditional knowledge, conveniently described as traditional knowledge holders, is that they frequently do not benefit from others' use of their knowledge. They neither receive a share directly from the products or services that result from the use, nor are they acknowledged or compensated for the contribution that their traditional knowledge has made. This can occur where traditional knowledge relates to the uses of biological or genetic resources. Examples of unpermitted and unrewarded uses of genetic resources and traditional knowledge are central to the international debate over the protection of traditional knowledge and indigenous culture. 6 Broadly, those who have the relevant knowledge may convey it to someone who enquires about the uses of a plant, or aspects of the knowledge may be well known or recorded in publicly available literature. Perhaps a particular plant is known for its antibacterial properties. Researchers, such as pharmaceutical companies, may use the knowledge to assist in selecting that plant to research or the knowledge could form part of the research process. In such situations, the pharmaceutical researchers could isolate the plant's active ingredient, then synthesise the active ingredient and potentially reproduce it for use as a consumer product. The problems that this sort of scenario can create are many. The benefits resulting from the use of the knowledge may not be shared with the knowledge holders and there can be negative effects on sustainability of both the 2 There is an important difference between developing countries and indigenous peoples in this context. Internationally, and particularly at the World Trade Organization, the debate is focussed on a general developing versus developed country paradigm. However, many indigenous peoples are minority populations in either developing or developed countries (eg New Zealand, Australia, Canada and USA). Therefore, indigenous peoples' interests are frequently different from the interests of large developing countries, such as India and Brazil. This is a pre-copy-editing, author-produced PDF of a chapter accepted for publication in Christoph Graber, Karolina Kuprecht Jessica Lai (eds.) International trade in indigenous Cultural Heritage (Edward Elgar forthcoming).
communities who provide the knowledge and the biological and genetic resources themselves. This sort of situation arises largely because those using the knowledge treat it as freely available for anyone to use in any way. However, even if the holders of the traditional knowledge made the knowledge publicly available, that does not necessarily mean that their intention was that it be freely available for use in any way. 7 From the holders' perspectives, the values of the community should guide uses of that knowledge. Those values include guardianship of the knowledge for the benefit of future generations. The concept of guardianship for future generation indicates why indigenous peoples may consider themselves as temporary custodians or holders, rather than owners, of traditional knowledge. 8 Another related problem is that the production of a synthetic active compound may be cheaper and more efficient than either extracting the compound from plants found in the region from where the traditional knowledge comes or growing enough of the plant to extract a commercially usable volume of any active ingredient.
9 Thus, if the knowledge holders already had a market for their natural plants that market may be undercut or future development of it curtailed. A further problem might be that indigenous peoples stop using their traditional knowledge, if they have access to synthetic and potentially cheaper products as substitutes for the traditional forms. Some may see this as integrating into the modern world and that therefore all have benefited, but it is not so simple. Where the traditional knowledge is related to plants this some claim may have a negative effect on biodiversity 10 and where those plants are used in medicinal practices there might be negative effects on cultural diversity and indigenous peoples cultural identity and even their health.
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I do not intend this chapter to be a summary of the problems that global trade brings to traditional knowledge holders, but the above shows how the problem has emerged where biological and genetic resources are connected to traditional knowledge. Intellectual property law comes face-to-face with traditional knowledge because uses of biological and genetic resources, associated with traditional knowledge, can end up as patents or plant variety rights. The traditional knowledge associated with biological and genetic resources is, however frequently about much more than the properties of a plant. It can be, for example, about the history and genealogy of people and their connection with the plant and the land on which it is found. The same or related knowledge might be shown in traditional cultural expressions 12 distinguish the patentable from the knowledge and culture, the holders of traditional knowledge do not make such a distinction. Indigenous communities often produce works of art or craft that reflect traditional knowledge and are representations of their culture. The art of the weaver, for example, is not just the skill of the woven product, but the woven product is an expression of culture and knowledge. The products used to create the weaving (perhaps a biological resource such as flax) may also have special cultural significance.
13 A problem arises if someone then uses that woven creation in a way that ignores, or worse, is offensive to that culture.
Intellectual property law does a very poor job of addressing the concerns of traditional knowledge holders. Indeed, the designers of international intellectual property law standards never had as a broad goal to protect cultural integrity or to recognise guardianship interests that holders of traditional knowledge seek to protect.
14 Intellectual property is not divorced from cultural concerns, far from it. 15 Intellectual property is a strong legal tool that protects many products of culture. However, the law is structured in a way that values the use of culture through certain property style rights. The law give exclusive rights to owners over a certain set of uses. Intellectual property law was not and is not designed to directly protect the relationship of peoples with their culture.
The International Dimension and National Implementation
Member states of various multilateral fora have made the link between intellectual property and traditional knowledge. 16 Two of the most significant fora for the protection of indigenous culture, which are not primarily about intellectual property rights, are the United Nations Declaration on the Rights of Indigenous Peoples (DRIP) 17 2. In conjunction with indigenous peoples, States shall take effective measures to recognize and protect the exercise of these rights.
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Convention on Biological Diversity (CBD)
. 18 The DRIP includes in its scope the rights of indigenous peoples to control, protect and develop their cultural heritage, including their traditional knowledge. The CBD's prime objective is protecting biological diversity. It provides for prior informed consent and benefit sharing in relation to uses of biological and genetic resources. The Nagoya Protocol 19 takes the CBD a step further and recognises rights of indigenous peoples to genetic resources, but only where those rights are recognised in the law of the member states. 20 The Protocol also gives rights in relation to traditional knowledge associated with genetic resources. 21 In each case the rights are that before a third party makes use of the genetic resource or traditional knowledge associated with genetic resource, there be prior informed consent for the use and that benefits that flow from the use are shared.
Domestic implementation of the DRIP, CBD and Nagoya Protocol provisions is complex. Providing rights over traditional knowledge, primarily in the form of prior informed consent for access and use, and benefit sharing, creates a system independent of intellectual property to protect traditional knowledge. In part, such independence is necessary because the nature of the rights is different from the core intellectual property rights like copyright and patent. Therefore, any domestic law enacted to protect traditional knowledge in the ways envisaged in the DRIP, the CBD and the Nagoya Protocol is likely to be separate from intellectual property, and is thus sui generis.
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Even if implemented at national level such laws are unlikely to effectively protect traditional knowledge unless the measures made pursuant to them interface with the national intellectual property law. 23 Some kind of interface, to enable the two systems to work together, is necessary to resolve conflicts between intellectual property and traditional knowledge rights. Without a method for resolution it is probable that where there is a conflict the intellectual property regime will be unaffected by other rights. If, for example, an isolated and synthesised active compound is patented then in most countries the patent right will not be affected even if the CBD was not complied with. The only way to affect the patent right is to have some direct interface with the patent system, such as an obligation on patent owners to disclose the origin of any genetic resources used in the 18 Convention on Biological Diversity , article 8(j) provides:
Each contracting Party shall, as far as possible and as appropriate:
Subject to national legislation, respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge innovations and practices. 19 The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilization (ABS) is a supplementary agreement to the Convention on Biological Diversity. It was adopted on 29 October 2010 in Nagoya, Japan and will enter into force 90 days after the fiftieth instrument of ratification. According to the CBD website "Its objective is the fair and equitable sharing of benefits arising from the utilization of genetic resources, thereby contributing to the conservation and sustainable use of biodiversity." Available at <www.cbd.int> (Nagoya Protocol). applicant's invention. 24 Disclosure as an interface is only likely to be effective if there are consequences for a patent applicant's failure to disclose. 25 Having consequences, such as a requirement for re-examination or invalidity, flowing from a failure to disclose should incentivise compliance with access and benefit sharing laws. 26 However, there is no international agreement on any kind of disclosure obligation in the patent system.
Traditional knowledge has become a tradable commodity. Some traditional knowledge creators and holders have taken up a fight against the exploitation and sometimes commodification of their knowledge. Others, because perhaps that fight is in part lost, seek benefits from the exploitation of their knowledge. Consequently, the World Trade Organization (WTO) TRIPS Council had on its agenda a discussion about the relationship between the CBD and the TRIPS Agreement. 27 The focus of the discussion has been about the interface described above and whether the WTO should amend the TRIPS Agreement to include a disclosure requirement. 28 At the time of writing, this discussion has ceased and looks like it will not progress any further within the Doha round negotiations of the WTO. 29 In 2010 the TRIPS Council limited its agenda to negotiations relating to a multilateral register for geographical indications, but not the traditional knowledge negotiations. 30 . It is beyond the scope of this paper to discuss fully the debate over which topics the TRIPS Council should negotiate, but any protection of traditional knowledge in the WTO through the TRIPS Agreement seems unlikely at present.
The other major international body dealing with traditional knowledge and its relationship with intellectual property issues is the World Intellectual Property Organization (WIPO). The WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (WIPO-IGC) has a mandate to draft a treaty on the protection of traditional knowledge and traditional cultural expressions. 31 At the time of writing, it seems unlikely that such a treaty will in the near future become an extensive international agreement.
As neither WIPO nor the WTO seem likely to conclude any agreement that protects traditional knowledge then those nations who seek to protect traditional knowledge, in one form or another, have resorted to using fora such as the DRIP and CBD outlined above. Those fora are considerably less strong than the WTO with its dispute settlement If a failure to disclose the origin of genetic resources meant that the patent was revoked or invalidated in some way then it is likely that parties would comply with access benefit sharing laws so that there would not be opposition to the patents. This is a pre-copy-editing, author-produced PDF of a chapter accepted for publication in Christoph Graber, Karolina Kuprecht Jessica Lai (eds.) International trade in indigenous Cultural Heritage (Edward Elgar forthcoming).
mechanism.
32 In addition to these other fora some nations have also included references to traditional knowledge in FTAs. 
The FTA Approach
Since the TRIPS Agreement came into force, there has been a steady rise of FTAs. Intellectual property chapters in FTAs vary in their scope and depth. Such chapters may contain a variety of terms that are consistent with the TRIPS Agreement, provide a greater level of protection than the minimum standards of the TRIPS Agreement (frequently know as TRIPS-plus), or include terms that are not even contemplated by the TRIPS Agreement. 34 Terms that the TRIPS Agreement does not contemplate are not TRIPS -plus, as such, but rather fall outside the scope of the TRIPS Agreement. Protection of traditional knowledge, where that protection is sui generis, is often likely to be outside the scope of the Agreement. Whereas protection of aspects of traditional knowledge, by means of intellectual property rights, which fall within the coverage of the TRIPS Agreement 35 are likely to be TRIPS-plus. A requirement that a patent applicant disclose use of genetic resources or traditional knowledge used in the inventive process, for example, arguably is a requirement in addition to the disclosure requirements that exist under the TRIPS Agreement 36 and is thus TRIPS-plus. 37 This is not a mere matter of labelling, but it is important because it has implications for whether the protection at domestic law is available to WTO members on a national treatment basis. 38 Part 6 below discusses national treatment related issues.
The TRIPS Agreement does not address traditional knowledge of indigenous peoples directly and as discussed below this arguably means that such protection falls outside of the TRIPS Agreement rather than being TRIPS -plus. (1) provides that "Members shall require that an applicant for a patent shall disclose the invention in a manner sufficiently clear and complete for the invention to be carried out by a person skilled in the art and may require the applicant to indicate the best mode for carrying out the invention known to the inventor at the filing date or, where priority is claimed, at the priority date of the application." 37 Depending on the nature of the disclosure requirement it could also be regarded as an exception to patentability and consequently justified under the ordre public exception, article 27:2 of TRIPS. See also Susy Frankel "The TRIPS Agreement and Traditional Knowledge"(2011 forthcoming). 38 See discussion below. 39 Berne 15(4) of the Berne Convention, which is incorporated into the TRIPS Agreement via Article 9(1), provides: (a) In the case of unpublished works where the identity of the author is unknown, but where there is every ground to presume that he is a national of a country of the Union, it shall be a matter for legislation in that country to designate the competent authority which shall represent the author and shall be entitled to protect and enforce his rights in the countries of the Union.
FTAs that address traditional knowledge do not, for the most part, include norms to protect traditional knowledge, such as the objectives and principles found in the discussion documents of WIPO. 40 Rather, the agreements purport to reserve the right of the parties to protect traditional knowledge or they have mere aspirational statements about the parties agreeing to discuss the protection of traditional knowledge. Alternatively, they entrench negotiation positions of the more powerful members of the FTA that are not particularly supportive of traditional knowledge protection. Part 5 of this chapter discusses examples of traditional knowledge related provisions in FTAs.
Many commentators argue that TRIPS-plus is imbalanced and favours large developed countries at the expense of the interests of developing countries. 41 Those seeking increased intellectual property protections use FTAs when the multilateral process is not progressing or when the more powerful party in the FTA cannot achieve its goals through the multilateral process. These are two key reasons why FTAs are an undesirable way to achieve intellectual property norms outside of the multilateral system. Indeed this may be so of many parts of FTAs. 42 However, the protection of traditional knowledge through FTAs may not be so undesirable. 43 The traditional knowledge FTA provisions do not create the same kinds of obligations as some other intellectual property related FTA provisions. This is because such protection is not a result of the developed world imposing its standards on the developing world. Rather, traditional knowledge protections, in FTAs, are a method of gaining or preserving some kind of international protection in the face of powerful countries', primarily the United States, refusal to entertain the traditional knowledge discussion at the WTO.
Examples of FTAs that include Provisions Relating to Traditional Knowledge
As discussed above, the TRIPS Council began a discussion about the relationship between the CBD and the TRIPS Agreement. Some countries that proposed substantial changes to the TRIPS Agreement, in the course of that discussion, have included articles relating to traditional knowledge in their FTAs. Peru is an example. However, Peru's FTAs do not 
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FTAs are often undesirable because the power imbalance is extreme. Although there is a power imbalance in some multilateral fora, small or less powerful countries can group together to negotiate for common interests. This is exactly why multilateral processes are frequently slower or unsuccessful. include provisions that reflect the position it has taken in the TRIPS Council. In the TRIPS Council Peru has advocated for a requirement to disclose the origin of any biological or genetic resources with consequences for non-disclosure that would make the patent invalid. 44 In Peru's FTA with the USA the position on traditional knowledge reflects the US position taken in the TRIPS Council that any connection between traditional knowledge and intellectual property can be resolved through contracts, rather than traditional knowledge requiring any recognition in international agreements. 45 The United States is not a member of the CBD, so unsurprisingly it does not agree to comply with the CBD. An annex to the US-Peru Trade Promotion Agreement provides: 46 The Governments of the United States of America and the Republic of Peru have reached the following understandings concerning biodiversity and traditional knowledge in connection with the United States -Peru Trade Promotion Agreement signed this day:
The Parties recognize the importance of traditional knowledge and biodiversity, as well as the potential contribution of traditional knowledge and biodiversity to cultural, economic, and social development.
The Parties recognize the importance of the following: (1) obtaining informed consent from the appropriate authority prior to accessing genetic resources under the control of such authority; (2) equitably sharing the benefits arising from the use of traditional knowledge and genetic resources; and (3) promoting quality patent examination to ensure the conditions of patentability are satisfied.
The Parties recognize that access to genetic resources or traditional knowledge, as well as the equitable sharing of benefits that may result from use of those resources or that knowledge, can be adequately addressed through contracts that reflect mutually agreed terms between users and providers.
Each Party shall endeavor to seek ways to share information that may have a bearing on the patentability of inventions based on traditional knowledge or genetic resources by providing:
(a) publicly accessible databases that contain relevant information; and (b) an opportunity to cite, in writing, to the appropriate examining authority prior art that may have a bearing on patentability.
Both Peru and China provide certain protections for traditional knowledge in their respective domestic laws. 47 FTA provides that the parties "establish a mutually supportive relationship between the TRIPS Agreement and the Convention on Biological Diversity, regarding genetic resources and the protection of traditional knowledge and folklore". 48 The Peru-China Agreement also allows the parties to "place appropriate measures to protect traditional knowledge, folklore and genetic resources in accordance with international and national legislations". 49 The FTA also provides that subject to any future national developments the parties will "discuss disclosure of origin or source of genetic resources and/or prior informed consent obligation in patent applications." 50 One wonders why these parties did not take the opportunity to create an agreement that gives greater protection to each other's traditional knowledge. It seems likely that because standards for the protection of traditional knowledge are evolving and there is no international norm for such protection that the FTA parties wanted to avoid being too prescriptive. Even so, the fact that both China and Peru protect traditional knowledge means that there are some common norms between the countries' laws and, therefore, they could have embedded some of those norms in an agreement. They could have, for example, agreed to a general norm not to allow for the unfair use or misappropriation of traditional knowledge. 51 Also, both countries support the development of the WIPO principles. If the concern is to preserve differences in their laws, then retaining those differences is possible. A broad norm preventing the misappropriation of traditional knowledge in accordance with the WIPO principles is possible because the WIPO principles are not completely prescriptive; rather they are minimum standards for protection that countries can implement in a variety of ways. The WIPO principles do not prescribe detailed national laws and if they become a binding treaty, in anything like their current form, they will provide considerable scope for national autonomy over implementation.
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Apart from the Peru-China Agreement, discussed above, China's FTAs have a conspicuous lack of traditional knowledge protection. That is probably because China's FTAs for the most part do not include intellectual property chapters. 53 One exception is the China-Costa Rica FTA, which includes provisions for the protection of genetic resources, traditional knowledge and folklore. The parties broadly note the contribution of genetic resources, traditional knowledge and folklore to scientific, cultural and economic development. 54 The parties also provide:
[They] acknowledge, reaffirm and encourage the effort to establish a mutually supportive relationship between the TRIPS Agreement and the Convention on Biological Diversity regarding genetic resources and the protection of traditional knowledge and folklore.
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Subject to the parties international and domestic laws the parties are able to adopt or maintain measures to promote and share the benefits which arise from the use of This is a pre-copy-editing, author-produced PDF of a chapter accepted for publication in Christoph Graber, Karolina Kuprecht Jessica Lai (eds.) International trade in indigenous Cultural Heritage (Edward Elgar forthcoming).
traditional knowledge, innovations and practices relevant to the conservation of biological diversity. 56 Finally, the parties agree to discuss disclosure of origin of the source of genetic resources and prior informed consent subject to developments in domestic law and the international multilateral fora. 57 New Zealand does not have protections for traditional knowledge in a way that is directly comparable to the laws of Peru or China. 58 Under New Zealand's trade mark law the Commissioner of Trade Marks must not register a sign that is contrary to Maori values. 59 However, this is a law that creates an interface between intellectual property law and traditional knowledge protection. It is not a protection of traditional knowledge per se. 60 It remains to be seen whether New Zealand will enact laws to protect traditional knowledge. However, within most of New Zealand's FTAs there are provisions relating to traditional knowledge, folklore and genetic resources. 61 Other FTAs only refer to traditional knowledge. 62 An example is the Trans-Pacific Strategic Economic Partnership Agreement, which provides, "Subject to each Party's international obligations the Parties affirm that they may… establish appropriate measures to protect traditional knowledge". 63 All of New Zealand's FTAs qualify these apparently permissive provisions with reference to such measures only being permissible if they are consistent with the TRIPS Agreement. In addition to provisions relating directly to traditional knowledge, New Zealand's FTAs somewhat uniquely include provisions that refer to the Treaty of Waitangi. The Treaty of Waitangi is the Treaty that was entered into between Maori, New Zealand's indigenous people, and the British Crown when New Zealand was colonised. 64 These FTA provisions state that New Zealand may adopt measures that are necessary for it to honour its obligations under the Treaty of Waitangi. 65 An example of this sort of provision appears in the New Zealand China FTA, which provides: Subject to their domestic legislation the [parties+…respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the involvement and approval of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge, innovations and practices.
2.
The *parties+… recognise the importance of taking appropriate measures, subject to national legislation, to preserve traditional knowledge and agree to continue working towards the development of internationally agreed sui generis models for the legal protection of traditional knowledge.
3.
The *parties+… agree that the patent provisions of this sub-section and the Convention on Biological Diversity shall be implemented in a mutually supportive way.
4.
The *parties+… may require as part of the administrative requirements for a patent application concerning an invention which uses biological material as a necessary aspect of the invention, that the applicant identifies the sources of the biological material used by the applicant and described as part of the invention.
The parties also agree to exchange views and information" on the multilateral discussions and to review their agreement in light of developments at WIPO and at the WTO.
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There is no uniformity in the way the above sorts of FTA provisions are included in FTAs. In one sense that is not surprising in view of the lack of international agreement on traditional knowledge issues, but in another way this makes little sense when viewed from the perspective of why countries enter into FTAs. The reasons for this are many, but broadly countries enter into FTAs to obtain a better position than that which is currently available at a multilateral level. It could be said that the Peru-US FTA puts the US is a better position as its view that contract law should be relied on has not been adopted This is a pre-copy-editing, author-produced PDF of a chapter accepted for publication in Christoph Graber, Karolina Kuprecht Jessica Lai (eds.) International trade in indigenous Cultural Heritage (Edward Elgar forthcoming).
internationally. However, Peru in making this concession is not in a better position. It is in a worse position having conceded in a bilateral forum its international negotiating position. The Peru and China FTA also illustrate a failure to seize an opportunity to adopt the WIPO-IGC traditional knowledge related objectives and principles, which both parties broadly support. 69 The EU-CARIFORUM Agreement contains a voluntary approach to disclosure of biological and genetic resources in patent applications. This reflects the voluntary approach to this in Europe. The CARIFORUM simply agrees to follow international developments. The New Zealand's FTAs appear to be statements preserving national autonomy over traditional knowledge protection. Whether such clauses are necessary is debatable, but they perhaps clarify the position.
None of the above examples of traditional knowledge in FTAs are substantive obligations to protect traditional knowledge and as such their effectiveness is questionable. However, their effectiveness depends, in part, on the FTA provisions' relationship with the TRIPS Agreement and how that relationship is, or might be, interpreted. The next part discusses the relationship between traditional knowledge and the TRIPS Agreement.
The TRIPS Agreement and Traditional Knowledge
The TRIPS Agreement is silent on the protection of traditional knowledge, traditional cultural expressions and cultural heritage. 70 It does not directly address the protection or non-protection of these things. However, the TRIPS Agreement is not without impact on the protection of traditional knowledge and matters relating to cultural heritage. The relationship between intellectual property protection and traditional knowledge is such that the subject matters overlap. A traditional cultural expression, for example, can be analogous to a copyright work or a trade mark, although the legal protections, if any, may be very different. The TRIPS Agreement provides for worldwide minimum standards of intellectual property and those standards do not protect traditional knowledge, but rather protect copyright works, trade marks and patented inventions 71 that in some instances exploit that traditional knowledge. It is not accurate, therefore, to suggest that the TRIPS Agreement has no impact on the protection of traditional knowledge, but it certainly does not provide any minimum standards for the protection of traditional knowledge.
TRIPS-plus or outside of TRIPS
Article 1.1 of the TRIPS Agreement allows parties to provide more extensive protection than that provided for in the Agreement, if additional protection does not conflict with the TRIPS Agreement. 72 One example of where many countries have provided protection that is more extensive is copyright term. The TRIPS Agreement minimum is that copyright shall last of the life of the author plus 50 years or 50 years where the calculation of the term of protection is not dependent on the author. This applies to copyright works such as films and sound recordings.
copyright protection for the more extensive period of life plus 70 years. 74 The more extensive term is undoubtedly TRIPS-plus.
The TRIPS Agreement requirements of protections relating to trade marks and geographical indications provide another example. The Agreement does not provide any minimum protection with regard to internet domain names. Such protection may sometimes be related to trade marks, but there is no requirement to protect internet domain names. In the Australia United States FTA (known as AUSFTA) the parties agreed to certain protection for domain names. 75 This is a wholly new area of protection that the TRIPS Agreement does not directly address and, therefore, it could be more accurately described as outside of TRIPS, that is a sui generis regime, rather than TRIPS-plus. Drawing a line between what is within or outside of TRIPS is sometimes difficult and is controversial. The controversy arises broadly for two reasons. First, if the protection is within the subject matter coverage of the TRIPS Agreement it must not conflict with other parts of the TRIPS Agreement. If it does conflict with part of the Agreement it may require an exception that is TRIPS compatible.
76 Secondly, if a matter is outside of the scope of TRIPS and outside of any international intellectual property agreement then at domestic law additional protection does not have to be available on a national treatment 77 basis. A controversial example of whether something is within or outside of the scope of the TRIPS Agreement is the European database unfair extraction right. The European Union treats this as outside the ambit of the TRIPS Agreement, and consequently not subject to national treatment, because the Agreement does not require the protection of data. 78 The alternative argument is that the database rights ought to be subject to national treatment because protecting data from unfair extraction is a greater level of database protection than the TRIPS Agreement requires. The TRIPS Agreement requires that the selection and arrangement of databases that are intellectual creations are protected. 79 This issue becomes particularly difficult when countries protect data not as a sui generis unfair extraction right, but as part of copyright.
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Another example that illustrates the difficulty of defining the TRIPS Agreement subject matter boundaries is the requirements of trade mark protection. The TRIPS Agreement requires protection of trade marks that are 'words including personal names, letters, numerals, figurative elements and combinations of colours'. 81 Many countries have sound and smell marks and some FTAs require protection of these sorts of trade marks. 82 The TRIPS Agreement does not require protection of smell and sound marks because it states that 'members may require, as a condition of registration, that signs be visually 74 The longer term is found, for example, in the European Union, the USA and Australia. The principle of national treatment requires that countries provide the same intellectual property protection to foreigners as that available to its own nationals. See TRIPS Agreement, Article 3. This is a pre-copy-editing, author-produced PDF of a chapter accepted for publication in Christoph Graber, Karolina Kuprecht Jessica Lai (eds.) International trade in indigenous Cultural Heritage (Edward Elgar forthcoming).
perceptible' and such marks are not visually perceptible. In that sense one could say that sound and smell marks are outside the scope of the TRIPS Agreement, but that is arguably not correct. Such marks are within the same category as those that the TRIPS Agreement requires are protected.
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A sui generis type of protection for traditional knowledge (that is, a regime that provides a form of protection outside of the scope of intellectual property law) is arguably outside of the scope of the TRIPS Agreement and not subject to national treatment, unless the country with such a law chooses to apply it on a national treatment basis. However, as discussed above, within the TRIPS Council and at WIPO there is ongoing discussion about the link between intellectual property law and the protection of traditional knowledge. Accordingly, some aspects of traditional knowledge protection may be TRIPS-plus or they may be legitimate exceptions to TRIPS protection as provided for in the Agreement. 
The Interface of TRIPS Agreement Protection and Traditional Knowledge Protections
The discussion at the WTO about the relationship between the CBD and the TRIPS Agreement although now stalled, had largely centred on whether the TRIPS Agreement should include a requirement that a patent applicant should disclose the origin of any biological or genetic resources involved in the development of an invention. There are many complexities to this discussion, including what the disclosure obligation should be and what if any consequences there should be for a failure to disclose. 85 The negotiations about any sort of disclosure requirement do not look likely to succeed in the WTO, but there have been developments in the CBD context. 86 Failing any multilateral agreement, the question arises whether countries that enact a disclosure requirement in their domestic law, in any event, are compliant with the TRIPS Agreement. The disclosure requirement is relevant here because it is an example of a method of protection of traditional knowledge that is arguably within the scope of the TRIPS Agreement. It is arguably TRIPS-plus because it is more extensive protection than the required minimums of the TRIPS Agreement. 87 Additionally, a disclosure requirement that resulted in a patent being invalid or revoked in some way could be characterised as a legitimate exception under the TRIPS Agreement. 88 Where countries seek to address protection of traditional knowledge through the intellectual property regime, questions of TRIPS Agreement compliance are relevant. Sui generis regimes that do not directly utilise intellectual property rights, covered by TRIPS, do not trigger issues of TRIPS Agreement compliance. 89 Against this background, this chapter now assesses the effects of traditional knowledge protections in FTAs.
The Effects of Traditional Knowledge Protections in FTAs
As discussed above, the main reason that any party enters into a FTA is to achieve something different from that which is achievable in the multilateral process. Broadly, in relation to traditional knowledge, this might be any recognition that traditional knowledge might be protectable at all. However, the nature and variety of traditional knowledge related provisions in FTAs may not have any significant effect. In order to consider this further it is first useful to explain the role of non-discrimination provisions in the WTO agreements and how that relates to why the WTO allows FTAs at all and, in particular, the legitimacy of intellectual property chapters in FTAs.
Intellectual Property in FTAs

National Treatment
National treatment requires that foreign nationals must be treated the same as domestic nationals under domestic intellectual property law.
90 National treatment does not work alone and is coupled with minimum standards. The TRIPS Agreement requires that minimum standards are enacted into national laws. A country must apply those minimum standards on a national treatment basis. International intellectual property agreements are framed around a combination of minimum standards and national treatment.
FTA parties might agree to enact domestic laws of a higher standard than the TRIPS Agreement. In most domestic intellectual property laws, there will be one law and national treatment will operate, for the most part, to ensure one law applies to all. National treatment, therefore, provides the means through which most possible sorts of intellectual property discrimination are avoided. 91 In addition, to national treatment, the TRIPS Agreement was the first multilateral intellectual property agreement to introduce MFN. The most-favoured-nation principle ensures that a country cannot give better protection to some foreigners than others. 
Most Favoured Nation
Intellectual property chapters in FTAs are one aspect of a bigger picture that relates to FTAs between World Trade Organization members more generally. The GATT 93 and GATS
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provide certain most-favoured-nation (MFN) exemptions that are part of the economic incentives for FTAs. In essence, the MFN exceptions allow FTAs to apply only to the parties to those FTAs. That is concessions do not have to apply to non-parties. The equivalent MFN exception does not exist in the TRIPS Agreement. 95 The most-discussed consequence of this is that the USA and the EU, in particular, use FTAs to increase intellectual property standards. 96 The consequences of TRIPS-plus standards have been far-reaching and, therefore, the reasons for the absence of an MFN exception in TRIPS merit scrutiny.
In the goods context, MFN functions as a tool to drive tariffs and other barriers down, but the TRIPS agreement is not an agreement that has tariffs or other market access Although MFN allows for FTAs to increase intellectual property standards, the possibility of increases through bilateralism existed before the TRIPS Agreement. Indeed, out of control, bilateralism is often credited as being the cause of the Berne and Paris Conventions, See Ginsburg and Ricketson, above n 37, Chapter 1. 93 primarily aspirational. Many of the traditional knowledge related provisions from FTAs are an agreement to discuss the issues in the future or declare a kind of national autonomy over the space to make traditional knowledge laws in the future. If the traditional knowledge articles in FTAs amounted to substantive obligations, as discussed in the next section, several interesting issues arise in relation to which international regulatory model, national treatment or something else is appropriate.
National Treatment and Other International Regulatory Regimes
This applicability of national treatment to traditional knowledge protection raises some interesting issues. If FTA parties agree to protect each other's traditional knowledge this protection would effectively be at domestic law. The entire point behind protecting traditional knowledge is to "recognize a vast array of different customs and practices that exist amongst the indigenous peoples of the world". 104 National treatment does not readily lend itself to recognising traditional knowledge differences because national treatment is premised on applying a common set minimum of legal standards.
An example illustrates the potential difficulties of applying national treatment to traditional knowledge protection at domestic law. If Peru agreed to protect traditional knowledge, including traditional knowledge that is connected to China, how would such an agreement work? Does Peru provide protection based on Peruvian traditional knowledge or based in Chinese traditional knowledge protection? Somehow, a Peruvian court or other relevant authority would need to ensure that protection of Chinese traditional knowledge is based on Chinese law. This is because as traditional knowledge protection at national law, where it exists, is often based on rules that relate to communities and their customs and norms, which might even derive from customary law. Therefore, protection should be based on those norms rather than foreign norms. Say, for example, the reason one country (A) protects it peoples traditional knowledge is because of the relationship between indigenous people and that knowledge and some kind of proof of that relationship is required; 105 however, the reason for protection of traditional knowledge in another country (B) is proof of habitation in a particular area. In such a situation it makes no sense to apply country A's requirements to protect traditional knowledge that comes from country B. The reason for the protection should be the reason that the traditional knowledge is protected in country B. This might require country A to recognise a foreign standard as to why some thing is protectable traditional knowledge.
The international regulatory mechanism that often is used to recognise foreign standards is not national treatment, but is mutual recognition. 106 The essence of mutual recognition is that two countries recognise each others standards, where those standards are not necessarily the same. One possible defect of mutual recognition is that countries may be required to recognise very different standards from its own. However, countries do not tend to enter into mutual recognition arrangements unless they have at least some commonality of norms. Mutual recognition can become a stepping-stone to increase the amount of common norms to a level of detail that may eventually lead to greater litigation took place to accept any determinations of a foreign institution, such as a Patent Office, such that the misappropriation of traditional knowledge invalidates a patent. This is particularly relevant to traditional knowledge issues because of the proposals to protect traditional knowledge through the requirement of disclosure of the origin of genetic resources in the patent system.
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These details will be important. At present, however, the international norms for the protection of traditional knowledge are a long way from being agreed and in both the WTO and WIPO-IGC environments are set against a backdrop of national treatment being the most usual model.
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Conclusion
Countries that are serious about protecting traditional knowledge have not been able to gain agreement over norms in the trade forum of the WTO. Outside of the multilateral system there is an opportunity to agree norms through FTAs. Although FTAs are imperfect instruments and have been shown to do some harm to aspects of international intellectual property law, they do provide an opportunity to start the spread of some norms for the protection of traditional knowledge. Parties to FTAs have not taken this opportunity most probably because they have not generally favoured FTAs as norm setting instruments, but have strived to use multilateral forums.
In some FTAs, the negotiating parties may have resisted creation of norms for the protection of traditional knowledge, such as illustrated by the USA-Peru Agreement. Advocates of traditional knowledge do not only enter into FTAs with countries who will not agree to protect traditional knowledge and seek TRIPS-plus, they enter into FTAs with like minded parties. It is difficult to see why like-minded parties such as Peru and China, or even Chile or Brazil, do not seize the opportunity to start agreeing to certain norms. There may be difficulties with turning this into an international norm development story in the same way that TRIPS-plus has created norms of increased protection. However, an opportunity seems to have been and continues to be missed. In any event, such countries should not agree to conditions that undermine the protection for traditional knowledge protection in the future and will no doubt continue to progress the debate over the protection of traditional knowledge in multilateral fora other than the WTO, such as WIPO. 
